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| Federal Election Commission i =
| 999 E Street, NW . 3
Washington, DC 26463 ; i

Re: MUR 6679 (Congressional Leadership Fund)

- Dear Mr. Herman:

ip Fund (“CLF”) and ‘Caleb
dx

Chairman of the Ohio Democratic Party re

alleges thiat CLF’s increase in its television advertising after a- publicly reported
reduetiah in advertising by the Jinx Renacei for Coligress committee was
coordinated by CLF and the Rendcci campaign. This allegafion is unsubstaiitiated

" and untrue.

. CLF denies that it coordinated -advertising with-the Renacci campaign in violation

of the Federal Election Campaign Act of 1971, as-arnended, (the. “Act™ or “FECA™):

*‘The Complaint’s speculation to the contrary-is devoid of facts that can serve as the
. basis for a viable coordination allegation. The-Coimplaint’s.allegation is further

belied by this response and the enclosed Affidavit of Brian O. Walsh, Presiderit of
CLP, (hereinaftar “Walsh Aff") and Affidavit of Robin D. Roberts, President of
Ametican Media & Advocacy Gioup, (hereitiafter “Robetts Aff.”). Accotrdingly,

! Thrs MUR wasinitiated against CLF and:Charles Meachum in.his official capdcity as

Treasurer. ‘On December 4, 2012, this officemotified thie; Federal Electlon Commission that ‘CLF

- filed an.gmended Form 1 Statement of Organization-on December 3 mdlcatmg that Caléb Crosby
1 succeeded Charles Meachum: as Treasurer.of CLF. ‘Pursuantito the=Statement of Policy Regarding

Treasurers Subject to Enforcement Proceedings, 70 Fed.Reg, 3,6 {Jan. 3,2005) (“successor
treasurers will be:substitated -for the. predecessor treasiirer”); ﬂus office filed a- supersedmg Statement

I of Designation of Couinsel on behalf of tho CLF and:Caleb:Crosby: in his-official capacity as

Treasurer.

2 By letter dated December 6, 2012, the Commission granted our request | for an extension of

time to respond to the Complaint until Deeember Z8.
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the Commission should find 1o reason to believe that CLF and ifs Freasurer
violated the A¢t and dismiss this matter.

FACTS

| CLF is an independént expenditure-only commiitee that registered with.the FEC on

October 24, 2011, ‘CLF has engaged in numerous indeperident expenditiires-in

| connection with federal elections 1neiud1ng the 2012 general €lection between

Representative Betty Sutton and Representative Jim Renacci for the 6"
congressional district of Ohio.

On September 14 and September 21, 2012, CLF began disseminating almost $1.1

mllhon in advemsmg expressly advocatmg the defeat of Rep Sutton See 24/48

On October 19 and 26, CLF began disseminating over:$1.3 million in.additional

| advertising expréssly advocating thie defeat'of Rep. Sutton. See 24/48 Hour Notice
_ of Independent Expendltures (Oct 20 2012) avazlable-at‘-_h_

. Finally, on October 30-and November 1, CLF began disseminating approximately
- $350,000 in additional advertising. expressly advocating the defeat of Rep. Sutton.

See 24/48 Hour Notice of Independent Expendxtures (Oct 31 2012) avatlable at
: n/dcdevi/forins/CO0!

-Notlce of lndependent Expendntures (Nov -2 :201 2) avazlable at
htp:f/query.i

ictugi:com/ei-bit/dedev! fennVCOOSMSwISB L858/

These. mdependent expendltures are not'the subject.of the Comylamt and aré not discussed
further in this response. Nonetheless, CLF denies coordinating any.of its indepeiident expeniditiires
with the Renacci campaign, ‘Walsh Aff; § 9.
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CLF retamed Amcrlcan Medla & Advocacy Group (“AMAG"’) to prowae medla
e 5 d e .

well as [r]ate negotlatnon” and “schedmn pmpnxaﬁ nand p’lacement” of: televmon

| advertising. Id. In connecfion with these services, AMAG provided’CLF with
| “[ulse-of'Scarbarough media research in all -applicable: imarkefs” and “unlimited

use” of AMAG's “proprietary conipetitive: data base:systens” uSed for the. )
“fc]ollection and distribution of competitive ads aiid information in applicable
markets.” Jd:

| Thisdata base system is a proprietary AMAG commereial product that provxdes

data regarding spending on television adveitisinig by othet political advertisers in
various media markets, Jd. AMAG’s affiliate, National Media Research, Planning

| and Placoment, provides the following additional .information.about the prodict:

Recognizing the demand for fast.and accurate
cortipetitive speriding, we developed a proprictary
compétitive media trackmg :and mahagement
database. This system aifows our clients to gam a full
perspective of a race’s advertising by all candidates,
party orgamzatmns, and independent groups. This
campaign intelligence is more critical than ever due to
the increase in independent expenditure and third
party issue group spending.

We monitor competitive speniding in real-time. Our
competitive tracking team is in déjly-contact with
television and radio outlets to monitor-orders:placed
by political advertisérs. We Zkeqp-:-ygu.-infdfmed-fahégt
whiere and liow much:your oppenent is spénding as
well as market and station level spending with
projected GiRP totals.

National Media Resedrch, Planning and Placement,
‘http://www.natmedia.com/media-services (last visited December 5, 2012); Roberts
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Aff, §4.* Othet commercial vendors provide similar media tracking data.and
services. -See, e.g;, Kaiitar Média;
.Dec 5 2012) In: addltlon, mformatlon regandmg the sponser, tlmmg, and ameunt

http:Hwww katitarimediaria.com/cmag: (last visited

stations are requlred to make 1mmedmtely avallable See 47 U S C § 315(e), 47

C.FR.§73.1943.

‘Media tracking is a common practice-engaged in by numerous political advertisers.

The Obama. campa‘xgn relied heavilyon media tracking data to rike what has been

| reported as the campaign’s most:critical strateglc -decision: to-aifsignificant

| television advertising during the suninier of-2012: “Obarid’s team, which kept a
| precise accounting of ad boekmgs, could clé
| related groups werén’t plarinitig @ big push:inthe early summer.™ Mike Alier,

Iy see that Romney and.hi§' GOP-

Politico Playbook (Dee. 17,2012, 9:08 AM) hitp://www.pdlitice.com/

playbook (quoting passage from The End of the Line: Romvieyvs. Obaid — The 34

days that decided the election, by Glenh Thrush and Jonathan Martin, published by
Random House).

When CLF retained AMAG, AMAG confirmed to CLF that AMAG had procedures
to ensure that its services on béhalf of CLF ‘would net result:in ittipérmissible
toordination with any federal candidate or political paify. 'Walsh-Aff. § 4; Roberts
Aff. 7. According to AMAG’s Presiderit, those: pmcedures iiclude; but are fiot
limited to, placing personnel on separate teams; iestablishing, separate work areas,

| using:separate acoonnts in media buying software programs, and-using separate
| business entities. Roberts Aff. §5. AMAG implemented und adhered to those

procediires while providing its services to CLF. Roberts Aff, § 6-7.
Oni or about October 9, 2012, AMAG réserved télevision advertising timeé from

. October 19 through November 6 for CL¥ ipdependent expenditures oppesing Rep.
' Sutton. Walsh Aff. §6. The amount and dates reserved ‘were based on CLF’s

‘internal budget anid strategic considerations thaf were informied by the ad data

- provided by AMAG:pursuant toits service agréemeiit-with CLF. Id

‘ AMAG was estabhshed by Natioridl Média Research, Platining and. Placement as.part-of the.
‘companies’ efforts to avoid impermissible coordination. Roberts Aff. 'S,
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CLF coiitinued to monitor television: advertising spending for and against Rep
Sutton and Rep. Reniacci by relying on AMAG’s ad data. /4. § 7. Based on this
information, CLF determined that: orgamzatlons supporting Rep. Sutton or-opposing

| Rep. Renacci had purchased sigmfieant telévision advertising time. 1d. CLF begun
| disgossing with AMAG the-possibility of increasing CEFs television adVertlsmg

thai opposed Rep. Sutton. fd 8. On or about Octobgr 23, CLF-dirested AMAG to
increase CLFs television advertising that opposed Rep. Sutton by $300;000. Id
CLF relied on the ad data provided by AMAG to ‘make: this-decision and.did not

{ coordinate it — or any of CLF’s advertising opposing Rep:. Sutton — with the Renacci
campaign. Id.|{7-9.

‘THE COMPLAINT

The Complaint cites two press accounts to:allege that CLF purchased an additienal

| $300,000 in television advertising soon: -after'a press teport that the Renacci
| campaign cancelled $850,000 of its own television advertising. Compl. at 12,

Though the press articles sfate that fhe Renacci egmpaigti sancelled its television

| advertisitig, they-do ot say hiow rbuch'was cancelled and the Complaint does not

provide a basis for its $850,000 figure.

Nonetheless, the Comnplaint states that timing: of these transactions “smacks of more

| thau just coincidence.” Compl. at 2, The Complaint speculates that:-CL.F-and the
| Renacei carmpaign “inusit hive beeén ‘mateniaily involved® with ope another’s
| respective television ad timing, intended audience, and means of comrunication®

and, thorefore, “illegally coordinated felevisioit advertiséinent purcheses.” Gempl
at 1,.2. Rathcr than state its conclusions unequivocally, the: Camplaint uses the
phrase “must hiave been” and elsewhere repeatedly uses the word “fikely.” Campl.

- at 2. The Coniplaint does not describe or allege any vanduct that constitutes

coordination between CLF and the Reénacei -campaign.

THE ACT, IMPLEMENTING REGULATIONS, AND COMMISSION
PRECEDENT

| Asan independént expendittiréeonly cominittee, CLF.is péimitted. to finaiice
' independent expenditures “expressly advocating the eleétion or-defeat ofa:clearly
| identified candidate,” but may not coordinate such comminications with caiididate

or political party committees. 2 U.S.C. § 431(17); FEC Advisory Ops.2010-9-(July
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22, 2010), 2010-11 (July 22,2010). A communication.is coordinatedif it (1) is
“paid for, in whole or in part, by a person other than [a] candidate, authorized
committee, or political party committee;” (2) satisfiés certain:“content™ standards,
and. (3) aatisfies certain “conduct™ standards. .11.C.F.R. § 109.21(a). CLF's

| independent expenditutes opposing Rep. Sutton satisfied the. first twa criteria

becauseé the communications were (1) paid f6¢ by: CLF and (2) satisfied the
“content” standard by “expressly advocat[ing] ... the election ar defedt of'a clearly
identified candidate for Federal office.” Id. § ‘109.21(&)(;1 ), (€X(3).

The third criterion — the “conduct” standard — is satisfied enly if the communication
is made at the “request or suggestion”or with the “material itivolvement” of a

| eandidate or ¢ampaigi corninitiee-or-after-one-or more“substantial discussions”

about the cormuiication with-a-candidate of ¢anipaign comihittee. Jd.

§ 109, 21(d)(l)-(3) This third ¢riterion ls. also satisfied if ‘thie communication 1s
made with a “opramon vendor®or “former'employee:or indopendunt comtractor” to
a candidate or campaign committee. /d. § 109.21(d)(4)-(5).

| Any complaint alleging a legal violation “shouild contairi-a ciear and concise

recitation of the facts which describe a-violation.” 11 C.F.R. § 111:4(d)(3). When
alleging impermissible coordination, a “‘[c]omplamt’s inference” of coordination is

not enough. FEC MUR 6077, Factual and Legdl Analysis at 5§ (May. 19, 2009).

Unwarrdanted legal conclusions fror asserted facts, or
‘mere specilation, will aét be.accepted as true-and
such specuiaﬁve charges, especially when
accompanied by direct refutation, do not form an
adequate basis te find reason:to believe-that-a
violation of the FECA has occutred.

Id. at 6 (internal quotations and citation. omltted) see also FEC MUR 6366, Factual
and Legal Analysis at 9 (Sept. 7, 2011) (citing “the speculative nature of the

| complaint”); FEC MUR 6164 Factual and Legal Analysisat 10 (Oct. 9, 2009)

(“[blased on the specufative nature of the allegaiioiis s fo the coordination between

| the [respondents], the Commission finds n6 reasonto believe that” coordination
1 oceuired).
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DISCUSSION

The facts alleged by the Complaint are insufficient fo justify the- Complamt’

| speculation that coordination oceutréd. Furthermore, CLF deries:engaging ini
{ coordinating conidict and can dethoustrate. that it did net place its televisian
| advertising ih coordination with the Refacii camipaigy.

| The factual basis for the Complaint consists of twa press accounts suggesting that

CLF increased its multi:million dellar television advertising by $300,000-soon after
the Renacei catripaign decredsed its television advertising. Even if true, these facts
do not support the Complamt’s coordination ¢laim. The Complamt guessesthat
CLF and the Renacci campaign “must have” and “likely’ *-coordinated their
teleV1s1on advertising, but cannot demonstrare any. facts that CLF and the Renacei
campaign actually ‘engaged in any coordinating canduet. This is precisely the type
of baseless speculation that the Compuission tias pos sviously: deiermiried is

insoffteient to justify further proceedings. See FEC MUR 6077, Factual and Legal
| Analysis (May 19, 2009); FEC MUR 6366, Factual dnd Legal Analysis (Sept. 7,
2011); FEC MUR 6164, Factuel and Leggl An

alysis (Q¢t. 9; 2009).

Moreover, CLF did not coordinate any of its advertising with the Reénacci campaign.
Walsh Aff. 9. CLF made 1ts advertising decisions based on:a vendot’s
comthercially available data.’ 74 {7, 8. The véndor, AMAG, provided the data

| and-assured CLF that thie vendor’s services on behalf of CLF would-not résult in

coordinating conduct. Id. § 4; Roberts Aff.] 7. In additiun, the vendor had
procedures in place to prevent coordinatiaa and followed those procedures while

| providing services to CLF. Roberts Aff. ]5-7.

CONCLUSION

| The Complaint is speculative and doesnot allege facts to. support its coordiriation
. allegauon Furthermore; CLF has demonstrated that it conducted.its television

5 The Complamt scoffs that the timing of CLF’s increase in its t¢levision advertising “sthacks

[ of mote thani just:coincidence.” As explained liére dnd elsewhere in this response, CLF's decision to

increase its television advertising was'ngither coincidental nor coordinated withi the Renacci.
caimpaigh. CLF’s. decision was based on comimercial data sold by a company that monitored
television advertising time purchased by:all other organizations that were ranning advertisements

supperting or opposing thie Sutton and Renacci campaighs.
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advertising independently of the Renacci campaign. Accordingly, there is no reason

| to believe that CLF’s television advertising was ceordinated with'the: Renacei.
i campaign. The FEC should find no reason:to believe that CLF and its Treasiirer

violated the Actand disiiiss this matter..

| Sincerely,

j a6 Witold Baran
‘Caleb P. Butns

Enclosures



